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verdict is likely to be strongly related, if not mostly 
determined, by predeliberation inclinations.3 

Even though voir dire and deliberations may 
alter the chance of success, an uphill fight is still 
more difficult than a downhill one, and a downhill 
one is still preferred to an uphill one. Probability 
analysis provides information pertinent to the 
opportunities and risks of going to trial in terms of 
getting a favorably inclined or unfavorably inclined 
jury. While not the only factors important to the 
determination to settle or go to trial, the chance of 
getting a favorable jury and the danger of getting 
an unfavorable one are often of great consequence. 

ENDNOTES 

1The mathematical formulas for the exact calculations are 
provided in the appendix on the following page. 

2Presurning that voir dire does not systematically bias the 
makeup of juries (in terms of their inclinations with respect to 
the overall pool) may or may not be valid for any particular 
trial. "Under conditions of limited voir dire where attorneys 
;,.re forced to rely on obvious personality characteristics, 
lawyers will be only minimally effective in securing more 
favorable juries" (Valerie P. Hans & Neil Vidmar, Judging the 
Jury 77 [New York, Plenum Press 1986]). Robert MacCoun 
writes, "Systematic experiments suggest that attorneys may 
not be capable of accurately selecting favorable jurors-their 
choices are no more accurate than if they simply tossed a coin" 
(Robert MacCoun, Inside t/Je Black Box: What E111pirical Research 
Tells Us About Decision11wki11g by Civil Juries,  in Verdict: 
Assessing the Civil Jury System 137, 151 [Robert E. Litan ed., 
Washington, D.C., The Brookings Institute 1993]). One research 
study (H. Zeise] & S. Diamond,  The Effect  o f  Pere111ptan1 
Chal/c,1ges 011 Jury and Verdict: An Experillle11t ill a Federal District 
Coli rt, 30 Stan. L. Rev. 491 (1978]) compared how persons chal-
lenged by attorneys on twelve different criminal cases would 
have voted with the verdicts of the actual juries on those cases, 
finding that voir dire affected the final verdict in three of the 
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twelve cases, had no effect in seven of the cases, and at best a 
marginal effect in the other two (however, for a critique of this 
study, see G.  Bermant & J. Shapard, Vair Dire, Juror C/1111/enges, 
and Adversary Advocacy, in The Trial Process [B. Sales ed., New 
York, Plenum 1981). 

Whether scientific jury selection fundamentally alters 
nttorney-based challenges is also unclear. Another study (I.A. 
Horowitz, Juror SelectioH: A Co111pariso11 o f  Two Methods in Sc1•cral 
Criminal Cases, 10 r Applied Soc. Psycho!. 86 [19801), using four 
mock trials, obtained predictions as to jurors' inclinations based 
on voir dire, finding that "scientific" predictions made on the 
basis of survey data more accurately predicted jurors' inclina-
tions in two of the four h·ials, did worse in one trial, and was 
equally as ineffective in the other. For a general discussion of 
the role of voir dire in altering (or not) the inclinations of jurors 
with respect to the overall jury pool, see Saul M .  Kassin & 
Lawrence S. Wrightsman,  The A m e r i c a n  J u r y  on Trial: 
Psychological Perspectives 52-62 (New York, Hemisphere 
Publishing 1988); and Valerie P. Hans & Neil Vidmar, Judging 
the Jury 79-94 (New York, Plenum Press 1986). 

3Typically, the verdict favored by a majority of jurors at 
the start of deliberation prevails (H.H. Davis et al., The Empirical 
Study o f  Decision Processes in Juries: A Critical Review, ill Law, 
Justice, and the Individual in Society: Psychological and Legal 
Issues [J.L. Tapp & F.J. Levine eds., New York, Holt 1977]), 
though advocates for the defendant in criminal trials tend to be 
somewhat more influential and thus the juries more lenient 
than in civil trials due to the different standards of proof used 
(reasonable doubt versus preponderance of evidence) (Robert 
MacCoun, Inside the Black Bax: What E111pirical Research Tells Us 
About Decisionma/cing by Civil Juries, in Verdict: Assessing the 
Civil Jury System 137-80 [Robert E. Litan ed.,Washington, D.C.,  
The Brookings Institute 1993]; G .  Stasser et al., Tlze Social 
Psychology of  Jury Deliberations: Structure, Process and Product, in 
The Psychology of the Courtroom [N. Kerr & R. Bray eds., New 
York, Academic Press 1982]). Minority factions rarely prevail in 
jury deliberations. For example, in one study (H. Kalven & H .  
Zeise!, The American Jury [Boston, Little, Brown, 1966]) of 225 
criminal trial juries, 215 of the juries were not evenly split in 
their inclinations prior to deliberation, and the verdicts of 209 of 
these 215 juries could be predicted from the predeliberation 
inclinations of the jurors. Thus, the best predictor of the verdict 
are the jurors' inclinations prior to deliberation. 
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Appendix. Mathematical Formulas for Jury Composition Probability Calculations (cont'd) 

are 40,920 different quadruplets of defendant-oriented jurors that could be matched to them. S01 to calculate all possible 
combinations of two plaintiff- and four defendant-oriented jurors, the number of pairs of plaintiff jurors must be multi-
plied by the number of quadruplet defendant jurors that could be matched to each pair. In this case, 2,211 is multiplied 
by 40,920, yielding more than 90 million different six-person juries (90,474,120, to be exact) having two plaintiff-oriented 
and four defendant-oriented jurors. 

At this point, the total number of different juries having the desired composition is known, as is the total number of 
different juries of all compositions. To obtain the probability of getting the desired jury composition1 these numbers are 
divided. In the case of our example, the 90 million-plus six-person juries of plaintiff pairs and defendant quadruplets is 
divided by the 1 billion-plus possibilities of six-person juries that could occur, yielding a probability of .0759 or, stated 
differently, a 7 perc_ent to 8 percent chance of obtaining this defendant-oriented jury composition when faced with 67 
percent of the jury pool leaning the opposite direction. You can see that this is the number recorded in Table 1 where 
the row labeled u2 Plaintiff, 4 Defendant Jurors" intersects the column headed "67% Plaintiff Oriented" jurors in the 
jury pool. Thus, the abstract formula for calculating any probability for any specific jury composition for any size jury 
and any overall leaning of a jury pool is: 

Probability of getting exactly NPJ plaintiff 
and NDJ defendant jurors on a jury of size 
JS from a jury pool of size 100 consisting 
of NP plaintiff and N D  defendant people 

= Eq.4 

Once the exact probabilities are calculated for every possible composition of a jury, then cumulative probabilities can 
easily be obtained, Cumulative probabilities specify how likely it is to a jury with "fewer than" or umore than" some 
number of plaintiff- and/ or defendant-oriented jurors. Relevant exact probabilities are added together to obtain the 
desired cumulative probability. Table 1 can be used to track each of the following illustrations of this addition principle. 
For example, to determine how likely a 67 percent plaintiff-oriented jury pool will yield a six-person jury having three 
or fewer plaintiff-oriented (and therefore three or more defendant-oriented) jurors, the exact probabilities for juries hav-
ing exactly 0, 1, 2, and 3 plaintiff-oriented jurors are added together (i.e., .0009 + .0133 + .0759 + .2193 = .3094). Similarly, 
to determine how likely a 67 percent plaintiff-oriented jury pool will yield a six-person jury having four or more plain-
tiff-oriented (and therefore two or fewer defendant-oriented) jurors, the exact probabilities for juries having exactly 
four, or six plaintiff-oriented jurors are added together (i.e., .3395 + .2674 + .0837 .6906). In other words, cumula-
tive probabilities cumulate exact probabilities! 

Because these computations are tedious, repetitive, and prone to error, a computer program can (and should) be 
used to calculate both the exact and cumulative probabilities for any jury size and for any overall leaning of the jury 
pool. The computer program can easily be written in any programming language and made into an executable file to be 
run on any compatible system. 




